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Documents protected by solicitor-client privilege
have traditionally been kept by business
enterprises in a single location, in folders
identified as privileged & confidential, or in
locked filing cabinets. In addition, access to such
documents was often restricted to a few select
individuals within the organization. However,
with the advent of electronic document
management and the increased use of emails,
the filing of privileged information and
documents has become considerably less
controlled, and maintaining their confidentiality
has consequently become a lot more complex.

New communications technologies have given
rise to problems which are important to be
aware of, particularly where business
enterprises and their legal departments are
concerned. This is because the nature of the
work performed by in-house counsel is such that
these lawyers are called upon to perform actions
or give advice that are sometimes legal in nature
and other times not. Consequently, when it
comes to determining whether certain
communications are protected by solicitor-client
privilege, the fact that an in-house counsel was
one of the parties involved in the
communications is not always sufficient. Many
communications are exchanged in the normal
course of business, and some will inevitably
involve trade secrets, but that does not
necessarily make them privileged'. Each
situation must be assessed on its own facts,
taking into consideration the purpose of the
internal communications between an in-house
counsel and the other parties to the
conversation.

It must be borne in mind that preserving
professional secrecy is not only an ethical dutyz,
but a fundamental right protected by Quebec’s
Charter of Human Rights and Freedoms® as well
as the Canadian Charter of Rights and
Freedoms”.

That being said, not all communications
involving a lawyer are necessarily privileged, as
mentioned above. The right to assert solicitor-
client privilege requires that the communication

be on a confidential basis and for the purpose of
obtaining legal advice. Only in such
circumstances will the client be immune from
unauthorized disclosure of the communication to
third parties in connection with legal
proceedingss. The protection is for the benefit of,
and can only be waived by, the client®.

In this regard the case law stipulates that each
case is sui generis, and the Court must first of all
determine if the circumstances may give rise to
the existence of the privilege7. For the purposes
of that analysis, the legal context must be taken
into account in determining whether the lawyer’s
opinion was actually being sought from the latter
in his or her capacity as a Iawyerg. Thus, for
example, advice given by a lawyer on a purely
administrative matter will most likely not be
protected by solicitor-client privilege®.

PRIVILEGED EMAILS CIRCULATED WITHIN
THE ORGANIZATION

In-house counsels essentially have one sole
client, i.e. their employer. Nowadays, within
business enterprises, in-house counsels’
communications with  their employer are
routinely done by email, often with several
recepients at once. When those recipients are
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key persons within the organization, there is a
strong likelihood that the privilege will apply.
This becomes less certain however, when the
number of recipients is much greater or where
their role within the organization is less strategic.

And then there are emails that were originally
protected by solicitor-client privilege, but are
subsequently shared with individuals who are
neither key employees nor lawyers for the
organization, or communications involving in-
house counsel that are part of an email chain of
which the content is predominantly not
privileged. While such situations frequently
arise, to date there is very little case law dealing
with them.

That being said, despite the scant jurisprudence
on the extent to which the privilege applies to
email exchanges between in-house counsel and
other employees within the organization, the
principles identified in case law involving the
sharing of other types of written communications
are still relevant and can be used as analytical
guidelines.

For example, courts in Canada have held that
where a legal opinion protected by solicitor-client
privilege is sent by in-house counsel to a
representative of the business enterprise who
subsequently  shares it with  another
representative, the privilege remains intact®.
This principle was also applied in Ontario by the
Tax Court, in the context of an exchange of
emails™.

In 2013, the Superior Court of Quebec heard a
case where a privleged communication
intended for a director in connection with a
lawsuit against a co-director ended up,
unbeknownst to its intended recipient, in the
possession of the opposing party who promptly
forwarded it to his lawyer. This situation was due
to the corporation’s IT system, which
automatically transferred emails within the
organization regardless of who the intended
recipient was'?. After determining that the email
in question was covered by solicitor-client
privilege, the Court ordered it removed from the
court record and prevented the plaintiff from
making any use of it">.
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PRIVILEGED EMAILS SHARED WITH THIRD
PARTIES

What principles apply when a privileged email is
forwarded to third parties (e.g. external
accountants, engineers, public relations firms,
business partners, etc.)? Is it still covered by
solicitor-client privilege, or does the adage “a
shared secret is no longer a secret” apply’.>14

“...every professional in
Quebec is bound by an
obligation of confidentiality”

In this regard, it is important to bear in mind that
every professional in Quebec is bound by an
obligation of confidentiality®>, although the
degree and extent of such obligation may vary
depending on the role of the members of the
various professional orders and the nature of the
services they perform®®. It should also be noted
that Quebec’s tax legislation gives much more
weight to the professional secrecy incumbent on
lawyers and notaries than to that incumbent on
members of other professional orders'’. Under
such legislation, apart from documents protected
by the solicitor-client privilege of lawyers and
notaries, the tax authorities are free to examine
documents from all other professional orders®®.
It thus becomes important to be mindful of all the
other parties who may be involved when dealing
with communications between lawyers and their
clients.

In addition, in light of the case law™, it is
important to take the context of the disclosure
into consideration and specifically whether or not
the disclosure was voluntary, as it may have an
impact on whether communications are
privileged or not.

Finally, it must be understood that the presence
of a third party during a meeting between a
lawyer and the client does not necessarily entail
waiver of the privilege. For example, in the
Foster Wheeler case®, the Supreme Court of
Canada held that the mere presence of a
facilitator hired to chair a meeting did not entail a
waiver of solicitor-client privilege, as the meeting
was held with a view to maintaining its
confidentiality, and the facilitator was performing



LANGLOIS

KRONSTROM
DESJARDINS

Cau 2.1._: Al

a function necessary for its effective operation.
The Court decided that the facilitator's presence
did not entail a waiver of the privilege, as the
meeting was held in camera with an expectation
of confidentiality®.

However, the analysis becomes decidedly more
difficult where an email exchange between
lawyers and their clients includes a third-party
recipient. It is then far from certain that the
Supreme Court’s analysis in Foster Wheeler can
be transposed to such situations.

It is accordingly essential to consider the
circumstances of each case in order to
determine the extent of the privilege attached to
a communication between lawyers and their
clients.

A recent decision of the Court of Québec22
sitting in judicial review of a decision of the
Access to Information Commission on the value
of services rendered in connection with a
dismissed class action, seems to indicate that in
the case of the performance of a one-off
professional service, the party claiming that the
information is confidential has the burden of
proving it. Straightforward summary evidence
will then suffice to establish the confidential
nature of the information as well as the right to
immunity from having to disclose it. Thus, the
party claiming the privilege in  such
circumstances has the burden of establishing it.
On the other hand, in the case of a complex
mandate performed over a lengthy period, this
decision would seem to suggest that the burden
of proof will be reversed in order not to unduly
undermine  solicitor-client  privilege.  The
communications would then be presumed to be
privileged, and the party seeking to obtain the
information contained in it would have the
burden of rebutting that presumption. To our
knowledge, this is an isolated decision in
presenting the applicable burden of proof in
such a way. And while we are not convinced that
the rules as explained in this decision will be
applied in future cases, this judgment
nevertheless underscores the importance of
closely analyzing the circumstances of each
case rather than blindly applying the principles
that are generally applicable to solicitor-client
issues.
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PRIVILEGED EMAILS SHARED IN
CONNECTION WITH A JOINT PROJECT

Another situation that can give rise to some
difficulty occurs where two or more parties
having a common interest come to share
privileged information in connection with a joint
project or mandate. It is often the case that
written agreements providing specifically for the
sharing of privileged information in connection
with, for example, a transaction between two
entities with common interests, eventually lead
to much more informal and less controlled
exchanges between the parties to the
transaction and their respective counsel. The
existence of what is known as the “common-
interest privilege” may then have to be
determined.

The common-interest privilege is a ground for
defending against an allegation that the privilege
attaching to documents or information has been
waived. In order to determine whether privileged
information or documents remain protected
because of this exception based on the common
interest of the parties, several questions must be
answered and a series of criteria considered.
Specifically, there must first of all have been the
intent to retain the privileged status of the
information or document despite the sharing
thereof®. Then, the nature of the relationship
between the parties, the result or goal sought by
them, the degree of common interest they share,
and the facts specific to the situation at hand
must all be taken into consideration®*. It is thus
clear that determining the existence of a
common interest is far from  being
straightforward, particularly where there are no
formal indicia confirming the parties’ intention in
that regard.

For example, in the Kalogerakis case referred to
hereinabove®, a party wanted to know the
amount of legal fees incurred by several school
boards in defending against a class action. In
that case, a single lawyer represented all of the
school boards and his fees were shared among
them. A table had been created internally to
keep track of the payments, showing the amount
of the fees billed without any information
regarding the nature of the services rendered.
Sitting in judicial review of a decision of the
Access to Information Commission, the Court of
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Québec indicated that a statement of
professional fees is prima facie covered by the
solicitor-client privilege, because it generally
contains a description of the services rendered
and often a summary of the advice provided.
The Court added however that this reasoning
does not apply where the document or
information sought pertains solely to the amount
of the fees, as was the case with the table
prepared by the school boards. Consequently,
the Court ordered that the fee amounts shown
on the table be disclosed to the other party.

By the same token, if two parties agree to retain
the same lawyer in connection with a shared
goal, the ensuing tripartite relationship will
inevitably lead to the exchange of privileged
information by the two clients with their shared
counsel. In the event that the latter is in a
situation where some of the privileged
information obtained in the course of a mandate
must be disclosed, both clients must waive their
right to the solicitor-client privilege. This is often
referred to as a joint waiver of the solicitor-client
privilege®.

SOME RECOMMENDATIONS

All of these problematic situations, which are
essentially legal in nature, raise “organizational”
type issues. For in the case of emails, they can
be found not only in the outbox of the sender,
but also on the organization’s server, in the
inbox of each of the recipients, on their
respective servers, potentially in the “paper” files
of each participant in the email chain, and
possibly even in their virtual file directory.
Moreover, in practice many of these individuals
routinely forward emails to their assistant for
printing and filing, such that they can also be
found in the assistant’s inbox and in the latter’s
space on the server. And once the emails are
printed and filed, if one or more of these
individuals erase a sent or received email, a
copy of it will then be found on the “deleted
items” file in the email software or somewhere
on their respective servers. On a more technical
note, even items that are “re-deleted” from the
“deleted items” file can still be found in the
“empty” spaces of servers.
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“...iIf the organization has not
put in place internal measures
to protect privileged
information and documents,
it may encounter certain
difficulties...”

In light of the foregoing, it is apparent that copies
of a document covered by solicitor-client
privilege can potentially be found in many
locations, some of which will be beyond the
control of the participants in the initially
privleged exchange, hence the heightened
difficulty in protecting them.

Consider now the situation where the
computerized files of an organization become
the target of a search and seizure or Anton Piller
order: if the organization has not put in place
internal measures to protect privileged
information and documents, it may encounter
certain difficulties in trying to protect them after
the fact. For the evidence sought by the seizing
party is often comingled with the other electronic
records of the organization, including documents
covered by solicitor-client privilege. During such
seizures, the methodology recommended by IT
experts is to make a “bit to bit” mirror copy of the
computerized files subject to seizure and to
assure the parties that the entirety of the data
has not been altered. Ultimately, it is often
several millions of documents that will initially be
seized and then searched, using key words, in
order to identify (1) documents covered by
solicitor-client privilege that must be protected,
and (2) documents containing evidence relevant
to the proceedings. This is a delicate and
painstaking exercise which in most cases
requires the active assistance of an IT specialist.

While there is no perfect method for protecting
solicitor-client privilege in such contexts, some
preventive measures can nonetheless be put in
place to minimize the likelihood of involuntary
waiver of the privilege.

For example:

1. in the subject heading of the emalil, specify
that it is privileged, if it is the case (N.B.:
automatic signatures indicating that the
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email is confidential and can only be used
by the intended recipient are no longer
sufficient);

2. ensure that only the individuals covered by
the solicitor-client relationship receive a
privileged email;

3. avoid long email chains which may contain
not privileged information;

4. file privileged emails in folders and files
which are clearly identified as privileged &
confidential;

5. in some cases, it may also be prudent to file
privileged documents in an electronic space
which is password secured;

6. if a privileged email is printed, it should be
filed in a folder identified as privileged &
confidential and not lumped in with general
correspondence; and

7. ensure that all correspondents or others
incidentally involved take similar measures
and are aware of the purpose of such
measures.

While solicitor-client privilege is protected by the
Charters, and professional secrecy is an ethical
obligation of lawyers and notaries, the
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preponderant use of electronic communications
by businesses and their internal legal
departments means that, in practice, protecting
solicitor-client privilege is not as straightforward
as it may appear to be.
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