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Litigation and Arbitration
By Léonie Derome and Jean-Francois Gagnon

I
n July 2016, we published an article underscoring 
the 10th anniversary of the Supreme Court of Can-
ada’s decision in Blank v. Canada (Minister of Jus-
tice), in which we examined how it had been applied 
by courts in Quebec in the intervening decade.

Among the judgments referenced  in our article, the 
decision of the Quebec Court of Appeal in Compagnie 
d’assurances AIG du Canada v. Solmax International Inc. 
was significant for practitioners of insurance litigation. 
In it, the court held that documented exchanges 
between employees of an insurance company before 
litigation arose were not covered by the litigation 
privilege, as such documents were prepared in the 
ordinary course of the insurer’s business, not primarily 
in anticipation of litigation.

The recent decision of the Quebec Superior Court 
in Fiset-Trudeau v. Compagnie mutuelle d’assurances 
Wawanesa, 2017 QCCS 5071 departs significantly from 
the Court of Appeal’s ruling in Solmax.

In this matter, the insured was claiming the insurance 
indemnity under its policy following a fire and alleged 
that the insurer had been negligent in handling the 
claim. During the pre-trial examinations, the insurer 
raised the litigation privilege in denying the insured’s 
requests to obtain a copy of 1) the insurer’s digital 
file, 2) memos of telephone conversations between the 
insured and its representatives and 3) all interim and 
final investigation reports in the insurer’s possession.

In her reasons, judge Florence Ducas restated the 
principles governing the application of the litigation 
privilege, particularly in light of the Supreme Court 
of Canada’s decision in Lizotte v. Aviva Insurance 
Company of Canada, as well as those identified by the 
Court of Appeal in Union canadienne (L’), compagnie 
d’assurances v. St-Pierre, 2012 QCCA 433, to the effect 
that the investigation reports of a claims adjuster are 
protected by the litigation privilege when they are 
instrumental in the conduct of the litigation by the 
insurer’s counsel. That decision also held that the 
confidentiality of documents by virtue of the litigation 
privilege did not prevent the insured from obtaining 
information and particulars pertaining to the insurer’s 
defence allegations.

After reviewing these principles, Ducas concluded 
the interim and final investigation reports in the 

insurer’s possession were incontestably protected by 
the litigation privilege. As for the insurer’s digital file, 
the court found that it contained all the constituent 
elements of the investigation report, whose primary 
purpose was to prepare for eventual litigation. 

The court found that the insurer had not waived 
the privileged nature of the digital file by electing to 
have its representative testify as a witness. The judge 
emphasized that the insurer never evinced a clear 
intent to waive the privilege and that it was rather the 
questions posed by plaintiff’s counsel that prompted 
the witness to mention the digital file’s existence.

Finally, with respect to the memos of telephone 
conversations between the insured and the insurer’s 
representatives, the court applied by analogy the 
principle arrived at in the Court of Appeal’s decision in 
Prévoyance (La) Cie d’assurance v. Construction du fleuve 
Ltée to the effect that a claims adjuster is not obliged 
to disclose the various stages of the investigation, 
documents written when they were not under oath or 
statements obtained from potential witnesses. Ducas 
was of the view that the memos of conversations with 
the insured pertained to stages of the investigation and 
were thus also protected by the litigation privilege. The 
judge specified that this conclusion did not prevent the 
insured from obtaining particulars of facts at issue in 
the litigation through more specific questions during 
the examination of witnesses. 

It is somewhat astounding that the judge made no 
reference to the Solmax decision or the established 
criterion regarding documents prepared in the 
ordinary course of the insurer’s business. Instead, the 
court adopted the position of the Court of Appeal in 
Union canadienne (L’), compagnie d’assurances v. St-Pierre, 
in which it held that the memos and comments of the 
insurer’s employees were privileged because they were 
made in connection with the decision as to whether the 
claim was covered and, in the event it was decided that 
coverage did not apply, in order to support the insurer’s 
position should litigation ensue.

Because the period for appealing the Fiset-Trudeau 
decision has expired, the Court of Appeal will not have 
the opportunity to decide whether its conclusions, 
made without reference to the court’s decision in Sol-
max, are well founded. IH

Léonie Derome is a 
lawyer and  

Jean-Francois Gagnon 
is a partner with 

Langlois Lawyers in 
Montreal.

Confidentiality of internal documents 
Recent decision departs from Solmax ruling.

© 2018 Thomson Reuters Canada Ltd.  Reprinted with permission.



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 10%)
  /CalRGBProfile (Apple RGB)
  /CalCMYKProfile (U.S. Sheetfed Coated v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.00000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.00000
  /EncodeMonoImages true
  /MonoImageFilter /FlateEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /PDFX1a:2001
  ]
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /DEU <>
    /FRA <>
    /JPN <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU (DDAP recommended settings for PDF/X-1a files with JPEG \(High Quality\) Compression. PDF/X is an ISO standard for graphic content exchange. For more information on creating PDF/X-1a compliant PDF documents, please visit the DDAP website at: http://www.ddap.org)
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [3.002 3.000]
>> setpagedevice


